AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

6101.20

of additional evidence or briefs and
may order oral argument in a case sub-
mitted on the record.

(b) Time for submission. (1) If both par-
ties have elected to submit the case on
the record, the Board will issue an
order prescribing the time for initial
and, if appropriate, reply record sub-
missions.

(2) If one party has elected a hearing
and the other party has elected to sub-
mit its case on the record, the party
submitting on the record shall make
its initial submission no later than the
commencement of the hearing or at an
earlier date if the Board so orders, and
a further submission in the form of a
brief at the time for submission of
posthearing briefs.

(c) Objections to evidence. Unless oth-
erwise directed by the Board, objec-
tions to evidence (other than the ap-
peal file and supplements thereto) in a
record submission may be made within
10 working days after the filing of the
submission, and replies to such objec-
tions, if any, may be made within 10
working days after the filing of the ob-
jection. The Board may rule on such
objections either before it issues its de-
cision or at the time it issues its deci-
sion.

6101.20 Hearings: scheduling; notice;
unexcused absences [Rule 20].

(a) Scheduling of hearings. Hearings
will be held at the time and place or-
dered by the Board and will be sched-
uled at the discretion of the Board. In
scheduling hearings, the Board will
consider the requirements of the rules
of this chapter, the need for orderly
management of the Board’s caseload,
and the stated desires of the parties as
expressed in their elections filed pursu-
ant to 6101.18 (Rule 18) or otherwise.
The time or place for hearing may be
changed by the Board at any time.

(b) Notice of hearing. Notice of hear-
ing will be by written order of the
Board. Notice of changes in the hearing
schedule will also be by written order
when practicable but may be oral in ex-
igent circumstances. Except as the
Board may otherwise order, each party
that plans to attend the hearing shall,
within 10 working days of receipt of a
written notice of hearing or any notice
of a change in hearing schedule stating
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that an acknowledgment is required,
notify the Board in writing that it will
attend the hearing. If a party fails to
acknowledge a notice of hearing as re-
quired, the Board will deem the party
to have consented to the time and
place of hearing.

(c) Unexcused absence from hearing. In
the event of the unexcused absence of a
party from a hearing, the hearing will
proceed, and the absent party will be
deemed to have elected to submit its
case on the record pursuant to 6101.19
(Rule 19).

6101.21 Hearing procedures [Rule 21].

(a) Nature and conduct of hearings. (1)
Except when necessary to maintain the
confidentiality of protected material
or testimony, or material submitted in
camera, all hearings on the merits of
cases shall be open to the public and
conducted insofar as is convenient in
regular hearing rooms. All other acts
or proceedings may be done or con-
ducted by the Board either in its of-
fices or at other places.

(2) When cases involving common
questions of law or fact are pending,
the Board may order a joint hearing of
any or all of the matters, claims, or
issues in the cases.

(3) The Board may order a separate
hearing of any matters, claims, or
issues pending in any case. The Board
may enter appropriate orders or deci-
sions with respect to any matters,
claims, or issues that are heard sepa-
rately.

(4) Upon the agreement of the parties
or upon its own initiative, the Board
may notify the parties before a hearing
begins that it will limit the hearing to
those issues of law and fact relating to
the right of a party to recover, reserv-
ing the determination of the amount of
recovery, if any, for other proceedings.

(5) Before the hearing begins, the
Board may prescribe a time within
which the presentation of evidence
must be concluded, and may establish
time limits on the direct and cross-ex-
amination of witnesses.

(6) Upon the request of either party
or if the Board deems it advisable, the
Board will order witnesses to be ex-
cluded from the hearing room so they
cannot hear the testimony of other
witnesses. The Board will not exclude a
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party who is an individual, the des-
ignated representative of a party which
is an entity, a person whose presence is
essential to the presentation of a par-
ty’s case, or someone authorized by
statute to be present.

(b) Continuances; change of location.
Whenever practicable, a hearing will be
conducted in one continuous session or
a series of consecutive sessions at a
single location. However, the Board
may at any time continue the hearing
to a future date and may arrange to
conduct the hearing in more than one
location. The Board may also continue
a hearing to permit a party to conduct
additional discovery on conditions es-
tablished by the Board. In exercising
its discretion to continue a hearing or
to change its location, the Board will
give due consideration to the same ele-
ments (set forth in 6101.20(a) (Rule
20(a))) that it considers in scheduling
hearings.

(c) Availability of witnesses, documents,
and other tangible things. It is the re-
sponsibility of a party desiring to call
any witness, or to use any document or
other tangible thing as an exhibit in
the course of a hearing, to ensure that
whomever it wishes to call and what-
ever it wishes to use is available at the
hearing. If a witness cannot be made
available at the site of the hearing, the
party who wishes to call the witness
may file a motion that the witness be
allowed to testify remotely, whether
by telephone, video conference, or
some other method.

(d) Enlargement of the record. The
Board may at any time during the con-
duct of a hearing require evidence or
argument in addition to that put forth
by the parties.

(e) Examination of witnesses. Wit-
nesses before the Board will testify
under oath or affirmation. A party or
the Board may obtain an answer from
any witness to any question that is not
the subject of an objection that the
Board sustains.

(f) Refusal to be sworn. If a person
called as a witness refuses to be sworn
or to affirm before testifying, the
Board may direct that witness to be
sworn or to affirm and, in the event of
continued refusal, the Board may per-
mit the taking of testimony without
oath or affirmation. If the Board per-
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mits a witness to testify without oath
or affirmation, the Board will explain
that statements made during the hear-
ing are subject to provisions of federal
law imposing penalties, including
criminal penalties, for knowingly mak-
ing false representations. Alter-
natively, the Board may refuse to per-
mit the examination of that witness, in
which event it may state for the record
the inferences it draws from the
witness’s refusal to testify under oath
or affirmation. Alternatively, the
Board may issue a subpoena to compel
that witness to testify under oath or
affirmation and, in the event of the
witness’s continued refusal to be sworn
or to affirm, may seek enforcement of
that subpoena pursuant to 6101.16(h)
(Rule 16(h)).

(g) Refusal to answer. If a witness re-
fuses to answer a question put to him
in the course of his testimony, the
Board may direct that witness to an-
swer and, in the event of continued re-
fusal, the Board may state for the
record the inferences it draws from the
refusal to answer. Alternatively, the
Board may issue a subpoena to compel
that witness to testify and, in the
event of the witness’s continued refusal
to testify, may seek enforcement of
that subpoena pursuant to 6101.16(h)
(Rule 16(h)).

(h) Issues mot raised by pleadings. If
evidence is objected to at a hearing on
the ground that it is not within the
issues raised by the pleadings, it may
nevertheless be admitted by the Board
if it is within the proper scope of the
case. If such evidence is admitted, the
Board may grant the objecting party a
continuance to enable it to meet such
evidence. If such evidence is admitted,
the pleadings may be amended to con-
form to the evidence, as provided by
6101.6(f) (Rule 6(f)).

(1) Delay by parties. If the Board de-
termines that the hearing is being un-
reasonably delayed by the failure of a
party to produce evidence, or by the
undue prolongation of the presentation
of evidence, it may, during the hearing,
prescribe a time or times within which
the presentation of evidence must be
concluded, establish time limits on the
direct or cross-examination of wit-
nesses, and enforce such order or ruling
by appropriate sanctions.
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